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against 
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The State of the Netherlands (Department of Public Health, Welfare and Sport), 
 

located in The Hague, 

defendant, 

hereinafter referred to as: the State of the Netherlands, 

Lawyer: G.J.H. Houtzagers in Den Haag. 
 
 
 
 
 
The Legal Proceedings 

 
 
By letter of 12 December 2016, CAN lodged an appeal against the judgement of the District Court of 
The Hague of 14 September 2016, delivered between the parties. By means of its statement of grounds 
of appeal (with exhibits), CAN raised eight grounds of appeal (Grounds of Appeal 1-6, 8 and 9) against 
the contested judgement, which the State of the Netherlands contested by means of a memorandum in 
reply (with exhibits). On 14 December 2017, the parties brought the case before the Court of Appeal 
and were represented by their aforementioned lawyers. Finally, a judgement has been sought. 

 
 
 
 
The Case in Appeal 

 
1.1 In short, in this case it is a question of whether the State of the Netherlands is acting unlawfully (in 

violation of Article 8 of the World Health Organization Framework Convention on Tobacco Control, 
Dutch Official Gazette 2004,269, hereinafter referred to as the WHO FCTC) by allowing, under certain 
conditions, the presence in public buildings of smoking rooms where the ban on smoking does not 
apply. The background to this dispute is as follows. 

 

1.2 Articles 7 and 8 of the WHO FCTC are as follows in the authentic English language: 
 
 
 

Article 7 
 

Non-price measures to reduce the demand for tobacco 

The Parties recognize that comprehensive non-price measures are an effective and important means of 
reducing tobacco consumption. Each Party shall adopt and implement effective legislative, executive, 
administrative or other measures necessary to implement its obligations pursuant to Articles 8 to 13 and 
shall cooperate, as appropriate, with each other directly or through competent international bodies with a 
view to their implementation. The Conference of the Parties shall propose appropriate guidelines for the 
implementation of the provisions of these Articles. 

 
 
 
Article 8 

 

Protection from exposure to tobacco smoke 
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1. Parties recognize that scientific evidence has unequivocally established that exposure to tobacco 
smoke causes death, disease and disability. 

2. Each Party shall adopt and implement in areas of existing national jurisdiction as determined by 
national law and actively promote at other jurisdictional levels the adoption and implementation of 
effective legislative, executive, administrative and/or other measures, providing for protection from 
exposure to tobacco smoke in indoor workplaces, public transport, indoor public places and, as 
appropriate, other public places. 

 

1.3 The Tobacco and Smoking Products Act (until the Act of 26 April 2016 (the official Gazette of 
the Netherlands 2016, 175) referred to as: the Tobacco Act) stipulates in art 10 sections 1 
and 2 (insofar as relevant here): 

1. In the following cases, the following person or body shall be obliged to introduce, indicate and 
enforce a smoking ban: e. in a catering establishment: the operator of that establishment; 

2. The smoking ban referred to in the first paragraph may be subject to restrictions by means of an 
Order in Council, whereby it may be stipulated that the smoking ban does not apply to spaces in 
buildings designated by such order: b. spaces in buildings. Further rules may be laid down in this 
regard. 

1.4 Art 6.2, partly based on Art 10, paragraph 1 and 2 of the Dutch Tobacco and Smoking 
Products Act, determines that: 

1. The obligation referred to in Section 10, first paragraph, of the Tobacco Act [now: the 
Tobacco and Smoking Products Act, Court of Appeal] (....) does not apply: 

a. in areas where no intrusion of privacy is allowed; 

b. in lockable rooms designated for the smoking of tobacco products; 

c. in the open air. 

2. In a room as referred to in the first paragraph, letter b, no work shall be carried out during the 
use of this area for the smoking of tobacco products. 

1.5 CAN is an association which, according to its articles of association, has set itself the objective of 
promoting the non-smoking of tobacco and tobacco substitutes insofar as this causes or could cause 
harm to others. CAN takes the view that the exception made in the Tobacco and Smoking Products Act 
for smoking rooms in public buildings and, more particularly, in catering establishments, is contrary to 
Article 8(2) of the WHO FCTC. CAN has therefore made claims which it has formulated differently at 
different stages of the proceedings. In its arguments in appeal, it has, on being asked, indicated that 
she demands that which the court has considered in its judgement under 3.1. The State of the 
Netherlands did not oppose that clarification. This means that CAN demands that, insofar as possible 
with immediate effect, it is ruled that (i) the State of the Netherlands, by the adoption by the 
government of art 6.2.1(b) of the Tobacco and Smoking Products Act, acts unlawfully against her and 
the persons for whose interests she is suing, and (ii) that this exception to the smoking ban for 
smoking rooms, insofar as it applies to premises accessible to the public, is non-binding because of 
conflict with higher law, costs to be determined by the court. 

1.6 The court has rejected this claim because it is of the opinion that Article 8 paragraph 2 of the WHO 
FCTC has no direct effect and CAN can therefore not invoke it in this case. According to the Court, 
Article 8(2) of the WHO FCTC does not stipulate the norm that a general ban on smoking should apply 
in areas accessible to the public. The present case also differs from the dispute in which the Supreme 
Court has previously ruled on Article 8(2) of the WHO FCTC (Dutch Supreme Court 10 October 2014, 
ECLI:NL:HR:2014:2928), which has been reversed by the exception to the smoking ban for small 
pubs, which is in question in that case, while the exception for smoking areas in catering 
establishments has always been applied, according to the Court. 

2.1 The Court of Appeal will jointly consider the Grounds of Appeal. These are all challenging the court's 
opinion  
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that Article 8 paragraph 2 of the WHO FCTC does not have direct effect. First, smoke rooms in catering 
establishments will be considered. 

Direct effect 

2.2 With regard to the question of whether Article 8(2) of the WHO FCTC has direct effect within the 
meaning of Articles 93 and 94 of the Dutch Constitution, the following principles apply (cf Dutch 
Supreme Court, 10 October 2014, ECLI:NL:HR:2014:2928): 

- the referred question must be answered by an explanation of the relevant provision, which must 
be interpreted in accordance with the criteria of Articles 31-33 of the Vienna Convention on the 
Law of Treaties of 23 May 1969 (Dutch Official Gazette, 1972, 51 and 1985, 79; hereinafter 
referred to as: the Vienna Convention); 

- if it follows from neither the text nor the history of its implementation that no direct effect is 
envisaged, the content of that provision shall be decisive, whether the Treaty provision is 
unconditional and sufficiently precise to be applied without exception as an objective law in the 
national legal order; 

- if the result to be achieved in the national legal order by virtue of the Treaty has been 
unconditionally and sufficiently precisely defined, the mere fact that the national legislature 
enjoys freedom of choice or policy with regard to the measures to be taken to achieve that result 
does not prevent the provision from having direct effect. 

2.3 Art 8 paragraph 2 of the WHO FCTC requires effective protection against exposure from tobacco 
smoke, including indoor public places. This protection applies to anyone entering or wishing to enter 
these areas (Dutch Supreme Court 10 October 2014, ECLI: NL:HR:2014:2928 para. 3.6.1). It is not in 
dispute that catering establishments are indoor public places. Nor is it disputed that there is no safe 
level of exposure to tobacco smoke. This does not allow a conclusion other than that the protection to 
be provided is only effective if (in the places mentioned in Article 8 paragraph 2 of the WHO FCTC) 
any exposure to tobacco smoke is excluded. 

2.4 This means that Article 8 paragraph 2 of the WHO FCTC obliges the parties involved to achieve the 
result that any person entering or seeking to enter a catering establishment must be protected from 
any degree of exposure to tobacco smoke. This means that the result to be achieved is unconditionally 
and accurately described in sufficient detail to be able to function as an objective right in the Dutch 
legal order and does not mean that Article 8(2) of the WHO FCTC does not prescribe the means by 
which this result must be achieved. 

2.5 This assessment is without prejudice to the fact that the exception for smoking rooms, which is the 
subject of the present case, does not reduce a previously achieved level of protection but has 
already been provided for since the ban on smoking on catering establishments entered into force. 
It is important in this respect that two situations can be seen which may mean that the result to be 
achieved does not have to be achieved immediately: (i) the State of the Netherlands must be 
allowed a reasonable period of time in which to legislate or adopt other measures, and (ii) an 
exception to a treaty rule may be justified as a transitional measure (Dutch Supreme Court 10 
October 2014, ECLI:EN:HR:2014:2928 para. 3.6.3). 

2.6 In this case, the fact that the State of the Netherlands should be allowed more time to bring about 
legislation or other measures is something that cannot be recognised, nor has the State of the 
Netherlands argued. The WHO FCTC entered into force in the Netherlands on 27 April 2005 (Dutch 
Official Gazette 2005.72. The State of the Netherlands has therefore now had a reasonable period of 
time to introduce the necessary legislative measures. As of 1 July 2008, the hotel and catering 
industry is also smoke-free (with the exception of any smoking areas) and it has not been stated or is 
clear that abolishing the exemption for smoking areas should take more time. 

2.7 The State of the Netherlands argues that the exemption from the ban on smoking is a transitional 
measure. According to the State of the Netherlands, Article 8(2) of the WHO FCTC does not set a 
deadline for contracting parties to take measures at national level and Article 8(2) of the WHO FCTC 
may be implemented gradually. In addition, the State of the Netherlands refers to 
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the numerous other measures it takes to prevent and discourage smoking. According to the State 
of the Netherlands, it is expected that in the long run the integrated tobacco control policies will 
lead to smoking areas in the hotel and catering industry becoming superfluous, in which case the 
State of the Netherlands talks about the pursuit of a smoke-free society. 

2.8 The State of the Netherlands’ argumentation cannot be followed. When the Act implementing smoke-
free workplace, catering establishments and other rooms of 4 April 2008 (Dutch Official Gazette, 
2008, 122) also introduced the smoking ban in catering establishments, an exception was made for 
smoking rooms at the same time. In the explanatory notes to this Act (and the previous Order 
regarding exceptions to a smoke-free workplace which was not yet applicable to the hotel and 
catering industry, Dutch Official Gazette 2003,561) this exception was only explained by the 
argument that 

(....) smoking rooms are intended first and foremost to enable smokers in a company to smoke 
from time to time without causing nuisance or inconvenience to others. 

It does not appear that the admission of smoking rooms is intended as a transitional measure. In 
addition, the State of the Netherlands's arguments lack any indication of the time limit which should 
serve as a transitional period. It is also unclear what result the State of the Netherlands intends to 
achieve at the end of the transitional period; the result envisaged by the State of the Netherlands is 
apparently not that the smoking rooms will still be abolished by a legal measure of the State of the 
Netherlands, because the State of the Netherlands takes the view that the exemption for smoking 
rooms is in accordance with Article 8 paragraph 2 of the WHO FCTC. Apparently, the State of the 
Netherlands means that smoking rooms should be maintained until they have become redundant 
because smoking is no longer carried out in catering establishments. However, the State of the 
Netherlands's expectation that the integral tobacco control policies will ultimately lead to smoking 
rooms in the hotel and catering industry becoming superfluous, whatever the expectation, cannot 
reasonably be considered as a transitional measure for the achievement of the result prescribed by 
Article 8 paragraph 2 of the WHO FCTC. The Court of Appeal concludes that there is no question of a 
transitional measure. 

2.9 The conclusion from the foregoing is that Article 8 paragraph 2 of the WHO FCTC has direct effect. 
This means that it will now be necessary to examine whether the claims of CAN can be attributed and, 
more specifically, whether its interpretation of Article 8(2) of the WHO FCTC is correct. 

Explanation of Article 8 paragraph 2 of the WHO FCTC 

3.1 Article 31(1) of the Vienna Convention requires that a treaty must be interpreted in good faith in 
accordance with the common sense of its terms in its context and in the light of its object and 
purpose. As considered above, Article 8(2) of the WHO FCTC requires effective protection against 
exposure to tobacco smoke in, inter alia, public buildings ('indoor public places'). There is no dispute 
that catering establishments are indoor public places within the meaning of this provision. Smoke 
rooms in catering establishments, as well as the catering establishments of which they are a part, are 
accessible to the public and therefore fall just as much under the term' indoor public places'. The mere 
fact that no work may be carried out in smoking rooms during use and no drinks may be served there 
(but not included) does not mean that they are no longer covered by the term 'indoor public places'. 
According to the common sense of the terms of the WHO FCTC, smoking rooms are therefore also 
spaces within which the protection required by Article 8 (2) of the WHO FCTC must be provided. Art 8 
paragraph 2 of the WHO FCTC also makes no explicit exception for smoking rooms. 

3.2 The context and subject matter of the WHO FCTC also lead to the conclusion that the protection 
required by Article 8, paragraph 2, of the WHO FCTC extends to smoking areas in catering 
establishments. The obvious meaning of Article 8(2) of the WHO FCTC is that everyone must be able 
to enter public buildings such as catering establishments without being exposed to tobacco smoke. 
This would be undermined if smoking could be allowed in certain spaces of those buildings accessible 
to the public, as persons would not be able to enter said spaces without risking exposure to tobacco 
smoke. The character of a catering establishment (such as a bar or café) is also important. A visitor 
who does not smoke but whose friends are in the smoking area cannot choose to join his friends' 
company without being exposed to tobacco smoke. 
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Non-smokers can thus feel social pressure to enter the smoking area. This is confirmed by the 
Bantema’s article submitted by CAN under exhibit 4 in its statement of grounds of appeal ("the non-
smokers will sit with the smokers in the smoking area", see page 4 of that article). The State of the 
Netherlands has stated that this article contains outdated information, but has not contradicted this 
observation as such. The very purpose of Article 8(2) of the WHO FCTC is precisely that public 
buildings must be accessible without fear of exposure to tobacco smoke. In the light of the above, 
the State of the Netherlands also cannot be followed in its view that the fact that, more generally, a 
'partial ban' is reported in the Global Progress Report 2016 as a “measure to protect citizens from 
exposure to tobacco smoke” implies that smoking rooms are allowed. 

3.3 CAN has also argued that smoking rooms are never completely enclosed, because the smoking area 
door opens every time visitors to the smoking area enter or leave it, and that tobacco smoke 
inevitably spreads from the smoking area to the adjoining areas, which means that even those who 
do not visit the smoking area themselves are also exposed to tobacco smoke. CAN has also stated 
that entering the smoking rooms for cleaning, removing empty glasses and emptying ashtrays 
inevitably leads to exposure to the harmful substances in tobacco smoke, even after ventilation, 
because short airing does not lead to the disappearance of these substances. The State of the 
Netherlands has not contradicted or has not sufficiently motivated its contradiction to these 
assertions, so that the correctness of those assertions must be taken into account in this case. In this 
respect, too, allowing smoking rooms in catering establishments does not provide the protection 
required by Article 8(2) of the WHO FCTC. After all, even the slightest exposure to tobacco smoke is 
injurious to health. 

3.4 As far as the interpretation of Article 8 paragraph 2 of the WHO FCTC is concerned, the following 
applies. According to Article 31(3)(a) of the Vienna Convention, 'any subsequent agreement between 
the Parties as to the interpretation of the treaty or the application of its provisions’ must be taken 
into account for the interpretation of a treaty, in addition to its context. Within the framework of the 
WHO FCTC 'Guidelines for Implementation' (hereinafter referred to as: the Guidelines), the WHO has 
published guidelines relating to, inter alia, Article 8 of said Treaty. The following is noted in the 
Preface of the Guidelines: 

These guidelines are intended to help Parties to meet their obligations under the respective provisions 
of the Convention. They reflect the consolidated views of Parties on different aspects of 
implementation (….). 

The guidelines were prepared through the work of representatives of the Parties in the 
intergovernmental working groups established by the Conference of the Parties, intergovernmental 
and nongovernmental organizations accredited as observers to the COP and invited experts, with 
further input from Parties during the commentary process and the discussions during sessions of 
the COP. 

As a result of this wide consultative process and the consensus reached by the Parties, the 
guidelines have become widely acknowledged as a valuable tool in the implementation of the 
Convention. 

(emphasis by the court) 

3.5 With regard to Article 8 of the WHO FCTC, the Guidelines state that this is the case: 
 
 
Purpose of the guidelines 

 

Consistent with other provisions of the WHO FCTC and the intentions of the Conference of the Parties, 
these guidelines are intended to assist Parties in meeting their obligations under Article 8 of the 
Convention. They draw on the best available evidence and the experience of Parties that have successfully 
implemented effective measures to reduce exposure to tobacco smoke. 
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The guidelines contain agreed upon statements of principles and definitions of relevant terms, as well 
as agreed upon recommendations for the steps required to satisfy the obligations of the Convention. In 
addition, the guidelines identify the measures necessary to achieve effective protection from the 
hazards of second-hand tobacco smoke. Parties are encouraged to use these guidelines not only to fulfil 
their legal duties under the Convention, but also to follow best practices in protecting public health. 

 
 
 
Objectives of the guidelines 

 

These guidelines have two related objectives. The first is to assist Parties in meeting their obligations 
under Article 8 of the WHO FCTC, in a manner consistent with the scientific evidence regarding 
exposure to second-hand tobacco smoke and the best practice worldwide in the implementation of 
smoke free measures, in order to establish a high standard of accountability for treaty compliance and 
to assist the Parties in promoting the highest attainable standard of health. The second objective is to 
identify the key elements of legislation necessary to effectively protect people from exposure to tobacco 
smoke, as required by Article 8. 

(emphasis by the court) 
 

3.6 In its pleadings, the Court of Appeal asked the Public Prosecutor whether the consensus also applied 
to the State of the Netherlands and whether the State of the Netherlands might have objected to 
(parts of) the Guidelines, but the lawyer could not provide any clarification on this point. Therefore, on 
the basis of the clear text of the Guidelines, the Court assumes that the consensus stated therein 
means that the State of the Netherlands has also agreed to the Guidelines (as confirmed by preamble 
7 to Directive 2014/40/EU of 3 April 2014). 

3.7 It is clear from the aforementioned that the parties to the WHO FCTC have reached agreement 
('consensus') on the way in which Article 8(2) must be interpreted and implemented if parties are to 
comply with their treaty obligations. The fact that parties have presented this agreement under the 
term 'Guidelines' and that the Guidelines are not in themselves legally binding or decisive for the 
interpretation of Article 8 paragraph 2 of the WHO FCTC, does not detract from the fact that these 
Guidelines must be taken into account when interpreting Article 8 paragraph 2 of the WHO FCTC. The 
Court further understands the State of the Netherlands's assertions in such a way that it adheres to 
the same position in which the State of the Netherlands acknowledges that the Guidelines can be 
regarded as an aid in the implementation of Article 8 paragraph 2 of the WHO FCTC (conclusion of 
answer 5.2.4; see also the note of Mrs Houtzagers and Huurnink in the first instance under 2.6). 

3.8 The Guidelines relating to Article 8 of the WHO FCTC contain, in so far as relevant, the following 
passages: 

Principle 1 

Effective measures to provide protection from exposure to tobacco smoke, as envisioned by Article 
8 of the WHO FCTC, require the total elimination of smoking and tobacco smoke in a particular 
space or environment in order to create a 100% smoke free environment. There is no safe level of 
exposure to tobacco smoke, and notions such as a threshold value for toxicity from second-hand 
smoke should be rejected, as they are contradicted by scientific evidence. Approaches other than 
100% smoke free environments, including ventilation, air filtration and the use of designated 
smoking areas (whether with separate ventilation systems or not), have repeatedly been shown to 
be ineffective and there is conclusive evidence, scientific and otherwise, that engineering 
approaches do not protect against exposure to tobacco smoke. 

(…..) 

THE SCOPE OF EFFECTIVE LEGISLATION 

(….) 

No safe levels of exposure to second-hand smoke exist, and, as previously acknowledged by the 
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Conference of the Parties in decision FCTC/COP1(15), engineering approaches, such as ventilation, 
air exchange and the use of designated smoking areas, do not protect against exposure to tobacco 
smoke. 

3.9 It follows from the guidelines that separate smoking rooms in indoor public places do not provide 
adequate protection against exposure to tobacco smoke. On this ground, too, it must therefore be 
considered that the exemption for smoking rooms in catering establishments is contrary to Article 
8(2) of the WHO FCTC. 

3.10 CAN takes the view that its claim relates not only to catering establishments but also to all other 
indoor public places. However, the State of the Netherlands is right to argue that CAN explained its 
claims solely on the basis of the effect of the exemption for smoking rooms in catering 
establishments and that the debate was held almost exclusively on this subject. Therefore, the Court 
of Appeal is unable to assess the situation with regard to smoking rooms in other public buildings and 
what consequences the assignment of the claim would have for those other public buildings. This part 
of the claim will therefore be rejected as insufficiently explained. 

4.1 The above leads to the conclusion that the objections are successful, that the court's verdict 
must be annulled and that CAN's claim can be attributed in the manner described below with 
regard to the exception for smoking rooms in catering establishments (as defined in Article 1 of 
the Tobacco and Smoking Products Act). The State of the Netherlands has not offered any 
evidence that would lead to a different judgement. 

4.2 The State of the Netherlands shall be ordered, as the unsuccessful party, to pay the costs of the 
proceedings in both instances. 

 
 

Decision 

The court of appeal: 

- annuls the judgement of the District Court of The Hague of 14 September 2016, and again in accordance 
with the law: 

- declares that the exception provided for in Article 6.2 paragraph 1(b) of the Tobacco and Smoking 
Products Acts to the smoking ban for smoking rooms, insofar as it applies to catering establishments 
within the meaning of Article 1 of the Tobacco and Smoking Products Act, is unlawful and ineffective with 
regard to CAN and those whose interests it defends, on account of a violation of Article 8 paragraph 2 of 
the WHO FCTC; 

- dismisses that which is additionally or otherwise claimed; 

- orders the State of the Netherlands to pay the costs of the proceedings in both instances, presently 
estimated in the first instance at € 707.19 for disbursements and € 904.00 for the lawyer's fees, and in 
higher appeal at € 795.81 for disbursements and € 2.682, - for the lawyer's salary and at €131, - the 
incremental salary for lawyers, to be increased by €68 if this judgement has not been complied with 
amicably within fourteen days of the date on which it was sent and subsequently served, and provides 
that those amounts must be paid within 14 days of the date of the judgement or, in the case of the 
amount of €68, after the date of service, failing which those amounts must be increased by the statutory 
interest stated in Article 6:119 of the Dutch Civil Code from the end of the aforementioned period of 14 
days; 
- declares this compensation for legal costs immediately enforceable. 

 
 
 
This judgement was delivered by S.A. Boele, G. Dulek-Screen and J. J. J. van der Helm, and was 
delivered at the public hearing on 13 February 2018, in the presence of the registrar. 
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